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OPINION

[DELETED: GUILT PHASE EVIDENCE]

[DELETED: PENALTY PHASE EVIDENCE]

[DELETED: I. SUFFICIENCY OF THE EVIDENCE]

1. PHOTOGRAPH OF VICTIM DURING LIFETIME

The defendant contests the admission of a portrait-style photograph of the victim taken
during hislifetime, contending it was irrelevant and its probative value was substantially
outweighed by the danger of unfair prejudice and confusion of issues. While the state concedes
that the photograph may have added “little or nothing” to its case-in-chief, it claimsthe
introduction of the photograph did not result in any prejudice to the defendant.

The admission of photographs is generally discretionary with the trial court and, absent
an abuse of that discretion, will not result in the grant of anew trial. See State v. Banks, 564
SW.2d 947, 949 (Tenn. 1978). A family photograph may be relevant to establish the victim’'s



identity asthe person killed. See Statev. Neshit, 978 S.W.2d 872 app. at 902 (Tenn. 1998). We
conclude the trial court did not err in admitting the photograph into evidence.

Regardless, even if thetria court erred, such error was harmless. In State v. Dicks, 615
SW.2d 126, 128 (Tenn. 1981), the defendant claimed “before and after” photographs of the
victim were without relevance and were prejudicial. The court stated that it found no prejudicial
error in the admission, “though it would have been better had the ‘before’ picture of [the victim]
been excluded since it added little or nothing to the sum total of knowledge of thejury.” 1d.
Likewise, in the instant case, although the photograph added little to the other information
provided to thejury, it did not prejudice the defendant. Thisissue iswithout merit.

[11. POST-MORTEM PHOTOGRAPHSOF VICTIM

During the testimony of forensic pathologist Dr. Mallak, the state introduced two autopsy
photographs depicting close-ups of the victim’s scalp. Specifically, the photographs reveded a
gray ring of soot around one wound indicating it was the result of a gunshot fired at close range.
In response to the defendant’ s objection to the photographs, the state asserted they were relevant
to show the distance between the gun and the victim when the gun was fired. Thetrial court
permitted introduction of the photographs after it determined them to be relevant to the issue of
premeditation, and after it cropped the photographs to show less of the victim’'sscalp. Inthis
appeal, the defendant asserts that the close-up photographs of the victim’s scalp should not have
been admitted, as the photographs were especially gruesome and inflammatory.

Tennessee courts follow a policy of liberality in the admission of photographsin both
civil and criminal cases. Banks, 564 S.W.2d at 949. Accordingly, “the admissibility of
photographs lies within the discretion of the trial court whoseruling . . . will not be overturned
on appea except upon aclear showing of an abuse of discretion.” 1d.; see Statev. Hall, 8
S.W.3d 593, 602 (Tenn. 1999). However, a photograph must be found relevant to an issue that
the jury must decide before it may be admitted into evidence. See Statev. Vann, 976 S.\W.2d 93,
102 (Tenn. 1998); see also Tenn. R. Evid. 401.

Photographs of a corpse are generally admissible in murder prosecutionsif they are
relevant to the issues at trial, notwithstanding their gruesome character. State v. Carter, 114
S.W.3d 895, 902 (Tenn. 2003). Conversely, evidence which is not relevant to prove some part
of the prosecution’s case should not be admitted solely to inflame the jury and prejudice the
defendant. 1d. at 951. “[P]hotographs of the victim may be admitted as evidence of the brutality
of the attack and the extent of force used against the victim, from which the jury could infer
malice.” Statev. Goss, 995 SW.2d 617, 627 (Tenn. Crim. App. 1998); see also State v. Smith,
868 S.W.2d 561, 576 (Tenn. 1993) (holding photograph was relevant to show “premeditation”).
The probative value of the photograph must outweigh any unfair prejudicial effect that it may
have upon thetrier of fact. Vann, 976 SW.2d at 102; see Tenn. R. Evid. 403.

Thetria court ultimately determined that the photographs were relevant and were not
“particularly graphic.” Inthis case, the state was required to prove that the killing was
intentional and premeditated. See Tenn. Code Ann. § 39-13-202(a)(1). The photographs were
relevant to supplement the testimony of the medical examiner that this wound was inflicted from
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contact range, from which ajury could infer premeditation, and not from afew feet away as
claimed by the defendant during his statement to the police. Additionally, the photographs

dispel the defendant’s claim of self-defense. Further, the photographs are not particularly
gruesome. We conclude that the probative value of the photographs is not outweighed by their
prejudicia effect, and thetrial court did not abuse its discretion in allowing their admission.
Further, it does not affirmatively appear that the “admission of the photographs has affected the
results of thetrial.” See Banks, 564 SW.2d at 953. The defendant is not entitled to relief on this
issue.

[DELETED: IV. FINGERPRINTING OF DEFENDANT IN PRESENCE OF JURY
DURING PENALTY PHASE]

V. EXCLUSION OF HEARSAY EVIDENCE DURING PENALTY PHASE

During the penalty phase, defense counsel asked the defendant’ s father whether the
defendant had expressed any remorse about the victim’s death. The trial court sustained the
state’ s objection based upon hearsay. On appeal, the defendant argues the trial court erred in
excluding the evidence because hearsay evidence is admissible during the penalty phase of a
capital trial and the defendant’ s remorse was arelevant consideration for the jury. He
acknowledges he made no offer of proof at sentencing or at the hearing on the motion for new
trial; however, he requests that this court remand the matter to the trial court to permit an offer of
proof on thisissue. See State v. Goad, 707 S.W.2d 846, 852-54 (Tenn. 1986).

The state correctly responds that the defendant has waived this issue by failing to make
an offer of proof and for failing to raise thisissue in hismotion for new trial. See Tenn. R. App.
P. 3(e); Statev. Sims, 45 SW.3d 1, 15 (Tenn. 2001). Moreover, our supreme court in Sims
declined to remand for afurther hearing after finding that, unlike the defendant in Goad,
defendant Sims did not attempt to make an offer of proof. 45 S.\W.3d at 15. Likewise, inthe
instant case, the defendant did not attempt to make an offer of proof. Thus, we could consider
theissue waived. However, we opt to address the issue based upon the record before us.

The rules of evidence do not limit the admissibility of evidencein a capital sentencing
proceeding. Carter, 114 SW.3d at 903; State v. Stout, 46 S.W.3d 689, 702 (Tenn. 2001).
However, any error on part of thetrial court in excluding the testimony of the defendant’ s father
was clearly harmless. The defendant, during his own testimony, expressed remorse for the
victim’'s death. Additionally, he made the following statement to the jury:

Ladies and gentlemen, | know that what | did was wrong, and | know me
saying that I'm sorry to them and I’ m sorry to my family won't bring [the victim]
back. Hewasn't abad person. | was the bad person. But | ask you just please
have mercy on me. | didn’t mean for that to happen. | wasn't at home. Me and
my family, we wasn’t together. | was out in the streets. | didn’t know what to do.
| didn’t know what was going on in my life. | just needed help from somebody —
just please, please don’t kill me - please.
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We conclude the potential hearsay testimony about the defendant’ s expressions of
remorse to his father would not have affected the jury’ s verdict. The defendant is not entitled to
relief on this claim.

[DELETED: VI. APPRENDI/RING ISSUE]

VII. INSTRUCTION ON VICTIM IMPACT EVIDENCE

At the conclusion of the penalty phase, thetrial court provided an instruction to the jury
relative to its consideration of victim impact evidence, which included the following:

The prosecution has introduced what is known as victim impact evidence.
This evidence has been introduced to show the financial, emotional,
psychological, or physical effects of the victim’s death on the members of the
victim'simmediate family. Y ou may consider this evidence in determining an
appropriate punishment. However, your consideration must be limited to a
rational inquiry into the culpability of the defendant, not an emotional response to
the evidence.

Victim impact evidence is not the same as an aggravating circumstance.
Proof of an adverse impact on the victim’s family is not proof of an aggravating
circumstance. Introduction of this victim impact evidence in no way relieves the
State of its burden to prove beyond a reasonable doubt at |east one aggravating
circumstance which has been alleged. Y ou may consider this victim impact
evidence in determining the appropriateness of the death penalty only if you first
find that the existence of one or more aggravating circumstances has been proven
beyond a reasonable doubt by evidence independent from the victim impact
evidence, and find that the aggravating circumstance(s) found outweigh the
finding of one or more mitigating circumstances beyond a reasonable doubt.

The defendant complains this instruction amounts to an undue intrusion into the
exclusive province of thejury. He argues thereis areasonable probability that it coerced a death
sentence because the instruction informed the jury not to consider victim impact evidence unless
it had aready found that death was the appropriate punishment.

This exact instruction was recommended by our supreme court in Nesbit, 978 SW.2d at
892, and discussed by the high court in State v. Reid, 91 S.W.3d 247, 283 (Tenn. 2002). The
high court specifically noted in Reid that any contradiction arising between the instruction and
the statute inured to the benefit of the defendant. 91 S.W.3d at 283. Thisissue lacks merit.

[DELETED: VIII. SUFFICIENCY OF THE (i)(2) AGGRAVATING CIRCUMSTANCE]
IX. VERDICT FORM ASTO AGGRAVATING CIRCUMSTANCE

The jury was instructed on the statutory aggravating circumstance as follows:

-5



That the defendant was previously convicted of one or more felonies, other than
the present charge, the statutory elements of which involved the use of violence to
the person. The stateis relying upon the crimes of Robbery, Kidnapping,
Reckless Endangerment, and Attempted Rape, which are felonies, the statutory
elements of which involve the use of violence to the person.

See Tenn. Code Ann. § 39-13-204(i)(2). The verdict form returned by the jury during the
penalty phase of the defendant’ stria reads as follows:

PUNISHMENT OF DEATH

(1) We, the jury, unanimously find the following listed statutory
aggravating circumstance or circumstances:

(Here list the statutory aggravating circumstance or circumstances so
found, which must be limited to those enumerated for your consideration by the
court in these instructions.)

Robbery

Kidnapping

Reckless endangerment
Attempted rape

The defendant contends that this constitutes an incomplete and erroneous verdict because
(1) none of these four crimes are listed as an aggravating circumstance, and (2) the jury did not
find that the crimes were those whose statutory elements involve the use of violence to the
person. The defendant has waived his right to challenge this issue on appeal as he failed to object
to the jury’ s verdict and failed to raise the issue in his motion for new trial. State v. McKinney,
74 SW.3d 291, 303 n.5 (Tenn. 2002). Regardless, we elect to address the merits of thisissue
based upon the record before us.

The jury’ s verdict need not be a verbatim statement of the aggravating circumstance
relied upon by the state. State v. Jerry Ray Davidson, SW.3d___, ,2003 Tenn. LEXIS
1007, at **43-44 (Tenn. Oct. 20, 2003). A verdict isvalid if it clearly indicates that the jury
found the elements of the aggravating circumstance or circumstances relied upon by the
prosecution; the aggravating circumstances found are those clearly authorized by statute; and the
verdict is sufficient to permit effective appellate review of the sentence. McKinney, 74 SW.3d
at 303.

The jury’sverdict in the case under review is similar to the verdict form returned by the
jury in McKinney, where the state also relied solely upon the (i)(2) aggravating circumstance.
Seeid. In McKinney, the verdict form read, in part, “We, the jury, unanimously find the
following listed statutory aggravating circumstance or circumstances. aggravated robbery.” 1d.
Our supreme court held the verdict was sufficient. 1d. In theinstant case, like McKinney, only
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the (i)(2) aggravating circumstance was charged to the jury; thetrial court’s instruction tracked
the statutory language; and the verdict specifically cited the prior offenses relied upon by the
state and instructed by the court. Moreover, in the case sub judice, the trial court questioned the
jury to clarify itsintent, stating:

.. .['Y]ou have written in there:

“Robbery, Kidnapping, Reckless Endangerment, and Attempted
Rape,” which, for the record, are the four offenses listed on the
charge as the aggravating circumstance, although you have not
written the entire language as reflected on the charge, an aggravating
circumstance. | assume that in writing these four offenses on here
you have determined that the aggravating circumstance, as written
on the charge, has been proven beyond a reasonable doubt. Isthat
correct?

The jury foreman responded in the affirmative. We conclude that the jury form in this case was
clear and unequivocal. The defendant is not entitled to relief on this claim.

X. CONSTITUTIONALITY OF THE TENNESSEE DEATH PENALTY SCHEME

The defendant argues Tennessee' s death penalty statutes are unconstitutional and the
death penalty isimposed capriciously and arbitrarily. The Tennessee courts have repeatedly
upheld the constitutionality of our state’ s death penalty statutes. See, e.g., Reid, 91 SW.3d at
312-14; State v. Hines, 919 SW.2d 573, 582 (Tenn. 1995), cert. denied, 519 U.S. 847 (1996).
Further, the courts of our state have rejected the defendant’ s arguments that Tennessee's
procedures for implementing the death penalty alow it to be imposed capriciously and
arbitrarily. See, e.g., Hines, 919 SW.2d at 582; State v. Brimmer, 876 S.W.2d 75, 87 (Tenn.),
cert. denied, 513 U.S. 1020 (1994); State v. Cazes, 875 SW.2d 253, 268, 270-71 (Tenn. 1994),
cert. denied, 513 U.S. 1086 (1995); State v. Harris, 839 S.W.2d 54, 77 (Tenn. 1992), cert.
denied, 507 U.S. 954 (1993); State v. Thompson, 768 S.W.2d 239, 250-52 (Tenn. 1989), cert.
denied, 497 U.S. 1031 (1990).

The defendant contends the statutory aggravating circumstances set forth in Tennessee
Code Annotated section 39-2-203(i)(2), (5), (6), and (7) have been so broadly interpreted that
they fail to provide a*“meaningful basis’ for narrowing the population of those convicted of first
degree murder to those eligible for the sentence of death. However, factors (i)(5), (6) and (7) do
not pertain to this case. Further, our courts have previously concluded that the (i)(2) aggravating
circumstance provides a meaningful basis for narrowing the class of death eligible defendants.
See, eg., Statev. Austin, 87 SW.3d 447 app. at 487 (Tenn. 2002), cert. denied,  U.S.
(2003); Vann, 976 SW.2d at 117; State v. Keen, 926 SW.2d 727, 742 (Tenn. 1994). Thisissue
is without merit.

[DELETED: XI. COMPARATIVE PROPORTIONALITY REVIEW]



[DELETED: CONCLUSION]

JOE G. RILEY, JUDGE
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